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OPINION
|. Facts and Procedural History

In May 2002, the defendant, James Gary Turner, was indicted for felony reckless
endangerment,* felony evading arrest with risk of death or injury,? and driving on arevoked license,
fourth offense.® The reckless endangerment count was not prosecuted, and the defendant pleaded
“guilty” to driving on arevoked license, leaving the determination of how many prior offenses he
had committed to the trial court. The defendant pleaded “not guilty” to evading arrest with risk of
death or injury.

At trial, Officer Christopher Jones of the Shelbyville Police Department testified that at
approximately 10:00 p.m. on January 20, 2000, he and his partner, Officer Bruce Davis, saw the
defendant drive through ared light at theintersection of Derry and Madison Streets. Jones activated
the emergency equipment in an attempt to stop the defendant, but the defendant accel erated, passing
avehiclein ano-pass zone and ignoring afour-way stop sign. The defendant then drove through
two red lights and finally stopped in his own driveway.

Thedefendant fled onfoot, jumping afence; Jones chased the defendant, but lost sight of him
for afew minutes. Approximately four or five minutes|ater, the defendant approached Davis, who
had remained with the defendant’ svehicle, and asked what the officersweredoingin hisdriveway.
While he admitted that the vehiclewashis, hedenied having drivenit that night. The defendant was
then taken into custody.

Both officers estimated that the defendant’s speed during the chase was between fifty and
sixty milesper hour at times. They testified that the area through which the defendant was speeding
was a heavily-traveled residential neighborhood. Davistestified that he saw vehicles approaching
the lights at the intersections through which the pursuit proceeded. Fortunately, those vehicles
heeded the emergency equipment and yielded. Davisalsotestified that pedestriansgenerally useone
of these intersections day and night. Finaly, he acknowledged, however, that no vehicles had
approached in the opposite lane when the defendant passed the vehicle in a no-pass zone and that
no cars or people had been injured during the pursuit.

Thedefendant’ sgirlfriend, GloriaEvans, testified on hisbehaf. She acknowledged that the
defendant had passed her vehicle during the chase while she was completely stopped at afour-way
stop sign, but she denied that the defendant had placed her in any danger. She aso testified that she
did not see any other vehicles or individuals in the vicinity when this occurred.

Tenn. Code Ann. § 39-13-103 (1991).
*Tenn. Code Ann. § 39-16-603 (1997).

*Tenn. Code Ann. § 55-50-504 (1998).



The jury found the defendant guilty of felony evading arrest with risk of death or injury, a
Class D felony. After finding two enhancement factors,” the trial court sentenced the defendant as
a Range |1, standard offender, to concurrent terms of eight years for the felony evading arrest
conviction and one year for the driving on arevoked license, fourth offense conviction.

The defendant’ s motion for anew trial was denied, and the defendant appeal ed to the Court
of Criminal Appeals. The Court of Criminal Appeals affirmed the trial court’s ruling, and the
defendant appealed to this Court. Thedefendant contendsthat the evidenceisinsufficient to support
the felony evading arrest with risk of death or injury conviction and that the trial court erred in
sentencing himto aone-year term of confinement for thedriving on arevoked license, fourth offense
conviction.

I1. Sufficiency of the Evidence for Felony Evading Arrest
A. Standard of Review

We review challenges to the sufficiency of the evidence by viewing “*the evidence in the
light most favorable to the prosecution.”” State v. Jackson, 173 SW.3d 401, 408 (Tenn. 2005)
(quoting Jackson v. Virginia, 443 U.S. 307, 319 (1979)). We must determine whether any rational
trier of fact could have found the essential elements of the crime beyond a reasonable doubt. 1d.
Additionally, “‘the State is entitled to the strongest legitimate view of the evidence and to al
reasonable and legitimate inferences to be drawn therefrom.”” Id. (quoting State v. Smith, 24
S.W.3d 274, 279 (Tenn. 2000)).

B. Analysis

Tennessee Code Annotated section 39-16-603(b)(3) (1997) providesthat intentional ly fleeing
from alaw enforcement officer isaClassEfelony. A violation of thisstatutewill constituteaClass
D felony, however, if “the flight or attempt to elude creates a risk of death or injury to innocent
bystanders or other third parties.” 1d.

The defendant contends that the evidence is insufficient for the jury to find, beyond a
reasonable doubt, that he placed anyone in danger. Thus, he argues that the evidence was
insufficient to el evatetheevading arrest convictiontoaClassD felony. The Stateassertsthat Davis
testimony that traffic was present at the various intersections through which the pursuit coursed
sufficiently demonstrates that the defendant created arisk of death or injury to others, elevating the
evading arrest conviction to a Class D felony.

Tennessee Code Annotated section 39-16-603(b)(3) providesthat aviolation of this statute

“The trial court found two enhancement factors applied — previous convictions in addition to those needed to
establish the sentencing range and an unwillingnessto comply with theterms of probation. Tenn. Code Ann. § 40-35-114
(2) & (9) (1997 & Supp. 2002).



will constitute a Class D felony if the flight creates arisk of death or injury to innocent bystanders
or other third parties. By the plain language of the statute, proof of actual injury or death is not
necessary for conviction. All that need be shown is that the defendant evaded arrest and that in so
doing, he created the risk of death or injury. See State v. Payne, 7 S\W.3d 25, 28-29 (Tenn. 1999)
(proof to show that a member of the public was in the zone of danger during a car chase could be
made by showing that during the chase another motorist wasdriving on the street or that apedestrian
was walking down the sidewalk). Clearly, the defendant created arisk of death or injury to every
driver and pedestrian in his proximity as he operated hisvehicle heedless of thetraffic signals. We
conclude, as did the Court of Criminal Appeals, that a reasonable juror could have found that the
defendant’ s conduct placed innocent bystanders or third parties at risk. Thus, we hold that the
evidence was sufficient to support the defendant’s conviction for Class D felony evading arrest.

[11. One-year sentence for Driving on a Revoked License
A. Standard of Review
Questionsof statutory construction arereviewed de novo with no presumption of correctness

giventothelower courts conclusions. Statev. Denton, 149 SW.3d 1, 17 (Tenn. 2004) (citing State
v. Walls, 62 SW.3d 119, 121 (Tenn. 2001)).

B. Analysis

Thetria court convicted the defendant of driving on arevoked license, fourth offense. That
statute provides, in part, that: “A person who drivesamotor vehicle. . . when the person’ s privilege
to do so is cancelled, suspended, or revoked commits a Class B misdemeanor.” Tenn. Code Ann.
8 55-50-504(a)(1). A second, or subsequent violation of the statute is a Class A misdemeanor.
Tenn. Code Ann. 8 55-50-504(a)(2). The penalty provided for a second or subsequent violation of
the statute“shall be. . . confinement for not lessthan forty-five (45) days nor morethan one (1) year;
and . . . afine of not more than three thousand dollars ($3,000).” 1d.

The defendant argues that the penalty provided in this statute is illegal because it allows
imposition of afelony sentence for amisdemeanor crime. In support of this contention, he citesthe
provided penalties for conviction of a Class A misdemeanor:

(e) The authorized terms of imprisonment and fines for misdemeanors are:
(1) Class A misdemeanor, not greater than eleven (11) months twenty-nine
days (29) days or a fine not to exceed two thousand five hundred dollars
($2,500), or both, unless otherwise provided by statute;

Tenn. Code Ann. 8§ 40-35-111(e)(1) (1997) (emphasis added). The defendant argues that the trial
court’s sentence of one year is void because it does not comport with this general definition of a
Class A misdemeanor.



The State asserts that the legislature intended, when defining a Class A misdemeanor, that
certain misdemeanor offenses might merit apenalty of more than eleven months, twenty-nine days.
It contends that the language, * unless otherwise provided by statute,” supportsthisproposition. See
Tenn. Code Ann. § 40-35-111(e)(1). Consequently, the legislature expressly authorized by statute
incarceration for up to oneyear for subsequent violations of driving on arevoked license. See Tenn.
Code Ann. § 55-50-504(a)(2).

When construing facially conflicting statutes, this Court’s duty is to give effect to the
legislative intent without unduly restricting or expanding a statute’ s intended coverage. State v.
Davis, 173 S.W.3d 411, 413-14 (Tenn. 2005) (citing State v. Jennings, 130 S.W.3d 43, 46 (Tenn.
2004)). Statutes on the same subject must be construed together harmoniously, so that they do not
conflict. InreAkins, 87 SW.3d 488, 493 (Tenn. 2002) (citing Parkridge Hosp., Inc. v. Woods, 561
SW.2d 754, 755 (Tenn. 1978)). Finally, specific statutory language will control over a general
conflicting statutory provision. See Arnwinev. Union County Bd. of Educ., 120 S.W.3d 804, 809
(Tenn. 2003).

First, we note that the increased penalty for subsequent violations of this statute took effect
in 1992 when the legislature amended Tennessee Code Annotated section 55-50-504. Before the
1992 amendment, the maximum sentence for driving on a revoked license, second or subsequent
offense, was no more than eleven months, twenty-nine days imprisonment. Tenn. Code Ann. 8§ 55-
50-504 (1988). The 1992 amendment increased the range to a possible one-year term.> When the
legidlature makes achangein the language of astatute, we must assumethat it wasdeliberate. Dunn
v. Hackett, 833 SW.2d 78, 81 (Tenn. Ct. App. 1992) (changing the language of astatute givesrise
to apresumption that such departure from the old law wasintended). Thus, wefind that the change
in thelanguage of the statute providing an increased penalty for asecond or subsequent violation of
the statute was intentional despite the misdemeanor status of the offense. Assuch, itisour duty to
give effect to that legidative intent.

Next, we address the apparent conflict between the genera definition of a Class A
misdemeanor in Tennessee Code Annotated section 40-35-111(e)(1) and the one-year maximum
confinement provision in Tennessee Code Annotated section 55-50-504(a)(2). We believe the
statutes can be construed together harmoniously. The language in Tennessee Code Annotated
section 40-35-111(e)(1), which provides penalties for Class A misdemeanors, also provides that
these penalties may be varied by another statute. The language “unless otherwise provided by
statute” allows for such aresult. 1d. Since the legislature specifically provided for the possibility
that another statute could vary the penalty for a Class A misdemeanor, the two statutes can be
construed together. Tennessee Code Annotated section 50-55-504 will govern the penalties for
second or subsequent violations, sincethat statute specifically addressesthe penaltiesfor the offense

W e note that the 1992 amendment also increased the possible finesfor a second or subsequent violation of this
state from a maximum fine of $2,500 to a maximum fine of $3,000. This maximum $3,000 fine is also more than is
provided for in the section defining the general penaltiesfor Class A misdemeanors. Compare Tenn. Code Ann. §55-50-
504 (1988) with Tenn. Code Ann. §55-50-504 (1998); but see Tenn. Code Ann. §40-35-111(e) (1) (1997).
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of driving on arevoked license.

Furthermore, we note that thisis not the only statute that varies the penaty provided for a
Class A misdemeanor. Several other statutes provide specific penaltiesfor violations which do not
follow the general definition of a Class A misdemeanor. See Tenn. Code Ann. § 39-14-502(b) &
(©)(2) (2003 & Supp. 2005) (criminal littering punishableonly by finesand removinglitter from state
or local highways, public playgrounds, public parks, or other appropriate public places); Tenn. Code
Ann. 8 39-17-111(b) (2003) (“aClass A misdemeanor, punishable only by afine of not more than
two thousand five hundred dollars $2,500"); Tenn. Code Ann. 39-17-431(f) (2003 & Supp. 2005)
(“A violation of any provision of thissectionisaClass A misdemeanor punishable by fine only.”).
Although none of these statutes provides for an increased penalty of confinement, they do vary the
possible punishment for aClass A misdemeanor violation by limiting the penalty to that specifically
provided for in the statute. Accordingly, we hold that the one year imprisonment penalty provided
in Tennessee Code Annotated section 55-50-504(a)(2) isavalid sentence for subsequent violations
of the statute.

V. Conclusion

Weaffirmthe Court of Criminal Appeals’ holding that the evidencewas sufficient to support
the defendant’ sconvictionfor ClassD felony evading arrest. Inaddition, we hold that thetrial court
did not err in sentencing the defendant to a one-year term of confinement for driving on arevoked
license, fourth offense, since that sentence is a valid punishment for this Class A misdemeanor.
Accordingly, we affirm the decision of the Court of Criminal Appeals. It appearing that the
defendant, James Gary Turner, is indigent, the costs of this appea are taxed to the State of
Tennessee, for which execution may issue if necessary.

ADOLPHOA.BIRCH, JR.,JUSTICE



